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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropnate authority in the
following way.

T GCHIL HT T A -

Revision application to Government of India:

(1) ey SUTed o SIaMad, 1994 & 9RT 3ad A+ qaT1q T ATHHAT & 91X § GaIh &1 &l
IY-IRT o TIH YLrqa o Said GTOeqvr sfaad stehie gi=a, WRka <, faxr d=mer, Terea f&@mr,
<tefY wiSrer, sftew v wae, g9e g, 7% et 110001 Y §Y ST =1iRY o-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-

35 ibid : -
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In case of any loss of goods where the loss occur in transit from a factory to a
£

& W'arehouse or to another factory or from one warehouse to another during the course
o’f processing of the goods in a warehouse or in storage whether in a factory or in a

wareﬁouse

(@) WK & g et ag ar waer § FRaifaa are @ ar e & [t § S goF g 9« )
ST §[o% o AT 3 qTAe # ST HIRT F arge el g a1 a7 § Fyifaq g1
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

@M T e T AT fhg AT W 3 argE (FTer 9T e i) Fata R @ A gn

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(=) W ITuTET Y SUTET L[ 6 AT o (g ST S Hise 7 it 7% § o T raer S 59
o7 Q& 4w % garias smgeh, srfier & gRT IR a7 99 I A7 916 ¥ & afgff e (7§ 2) 1998
7T 109 grr Agss &y 1T ghl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) e SeuTe o (ardten) MEsmEst, 2001 & e 9 F st AR o= dear se-8 § &t
wfaat &, I smesr F i ey I At & OF T F fioe-erey @ e sreer i -ar
sfaai F |rer Sfa smde AT ST SR SuS €T @rar § 7 ged oY & Wi gRr 35-3 °
et i & YEraTe & T & 9T Ee=-6 e it wha off giet =TT

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RIS swaaT ¥ 4T gl GU T Th A€ I AT ST FH glal 9% 200/ - G SFrar i
ST 3R ST GAUEHH T AT & SATET 21 v 1000/~ Y B sFrare 6 Jr)
The revision application shall be accompanied by a fee of Rs.200/- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

T g, Frald STITET b U QAT < AT e0T =ATITiEHor F I srfier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)  esil ScdTae SIoe ATAHE™, 1944 it o1 35-31/35-% % stata:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) SHETET TReeE § 9q¢ AqaR F e S oadfi|, afier F A § @9 g, e
SR % Td aree sTdieny =ramfersr (Reee) $t ufzm &=y fifssr, srewememe § 2nd g,
FEHTEAT o, STa=aT, FRERATR, sgaarars-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2rdfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public

sector bank of the place where the bench of any ng pa ?t public sector bank of the
LN




(3) AR = ke ¥ S e ARG BT GERA ST BT e g e 3 Brg S # e sade
&1 & T ST =Ry 3w 929 % g gu o T foreT wet s @ = & g gunRuaia srfiety
ATATTART hT TR STl AT el T TLHIX I e SIS (ol SITaT 3 |

In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

4) =T g afafE 1970 wom et $it sggEr -1 ¥ st Reifer fhg sqar s
SMee AT gerenasr FarRafy FMotas yrfeesr 3 s § ¥ T Hl & IR & 6.50 T &1 A
e feshe T BT A1 T |

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) = < weifera el S FRe=ror e arer [l &t AR o gare Sehfua [T STar § S g
S[oF, el SEUTE §[ooh T Aarens Srdfieii = faeseer (Fraiare) Faw, 1982 ¥ [iRa g

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T U, FeErT SIS ok T JATHT e =ArriEser (Reee) o afa srdier & e
¥ FIHT (Demand) TF €€ (Penalty) T 10% & ST HAT AT gl FEi(h, ATEHTH I& AT
10 %S ¥IT gl (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

T TS Yo AR AT F ST, AT T Faed i 7T (Duty Demanded) |
(1) €< (Section) 11D & qga aTRa Tl
(2) o et e Hise i LA,
(3) e Hiee Mt % w6 % qga o7 widn

Ig O STT ¢ i erdier § wger O ST Y ger Hy ardler avirer w3 F g g o e fear
4T Bl

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided

that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(@) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) ww%%r%ﬁmmw%waaﬁwmwmmﬁ?ﬁ%ﬁ@ﬂwﬁ%qw
e & 10% ST R SR ST et avs Tt & 7 70 % 10% YT 9 ST ST &ehell &)

In view of above, an appeal against this or{iqgfj?*altlg\ll lie before the Tribunal on
payment of 10% of the duty demanded Whert,e I’_}:\Iﬁubn \d\é?_zc;:a{}:d penalty are in dispute,

or penalty, where penalty alone is in dispute.f =
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F.No. GAPPL/COM/STP/3871/2023

ORDER IN APPEAL

M/s. Mohanlal Manuji Suhil, Plot No.1100, Opposite Satyam Estate, L.B.S.Road,
Saijpur Bogha, Naroda, Ahmedabad-382350 (hereinafter referred to as 'the appellant’)
have filed the present appeal against the Order-in-Original No. 251/AC/DEMAND/2022-
2023 dated 30.11.2022, (in short '/impugned order’) passed by the Assistant Commissioner,
Central GST, Division-I, Ahmedabad North (hereinafter referred to as 'the adjudicating
authority). The appellant were engaged in providing taxable services but were not
registered with the Service Tax Department.

2. The facts of the case, in brief, are that on the basis of the data received from the
Central Board of Direct Taxes (CBDT) for the F.Y. 2015-16, it was noticed that the appellant
during said period have shown grdss receipt of Rs.13,05,702/- under the heads “Sales /
Gross Receipts from Services (Value from ITR)” in the Income Tax Act, 1961 and on which
no tax was paid. Letters were, therefore, issued to the appellant to explain the reasons for
non-payment of tax and to provide certified documentary evidences for the F.Y. 2015-16.
The appellant neither provided any documents nor submitted any reply justifying the non-
payment of service tax on such receipts. The service tax liability was, therefore, quantified
considering the income of Rs.13,05,702/-, as taxable income and the service tax liability of

Rs.1,89,327/- for F.Y. 2015-16 was accordingly worked out.

Table-A -
i FY. Value as perlITR Service tax rate Service Tax liability
5 .
2015-16 Rs.13,05,702/- 14.5% Rs.1,89,327/-

21 A Show Cause Notice (SCN) No. STC/AR-1-15-16/UNREG/2021-22/263 dated
23.04.2021 was therefore, issued to the appellant proposing recovery of service tax amount
c§f Rs.1,89,327/- not paid on the value of income received during the F.Y. 2015-16, along
With interest under Section 73(1) and Section 75 of the Finance Act, 1994, respectively.
Ifnposition of penalties under Section 77(1) and Section 78 of the Finance Act, 1994 were
also proposed.

2.2  The said SCN was adjudicated vide the impugned order, wherein the service tax
demand of Rs.1,89,327/- was confirmed alongwith interest on the taxable services provided
during the F.Y. 2015-16. Penalty of Rs.10,000/- was imposed under Section 77(1) & Penalty
of Rs.1,89,327/- under Section 78 of the F.A., 1994 was also imposed.

3 Being aggrieved with the impugned order passed by the adjudicating authority, the
e{ppellant have preferred the present appeal on the grounds elaborated below:-

> Appellant is small service provider and engaged in providing services of
transportation of goods. He has also reported income from renting of house
property in the income tax return. The income earned from above sources is
covered under negative list and therefore the same is not liable to tax.

, > Further, the taxable value of services is below threshold limit.

GTA service
is considered taxable. The appellant is eligible for abatem i



F.No. GAPPL/COM/STP/3871/2023

26/2012-ST dated 20-06-2012 and 30% of the total receipt is exempt from the levy
of service tax.

Appellant have earned from transportation of goods during the F.Y. 2015-16
amounting to Rs.11,23,702/- which is evident from the revenue shown in the income
tax return filed by the Appellant. Further, Appellant has also received rent from
renting of house property amounting to Rs. 1,82,000/-. Copy of the same is
submitted. Total amount charged for transportation of goods is Rs.11,23,702/- and
since 70% of the same is the taxable value of services which amounts to
Rs.7,86,591/-. Further, Appellant has also received rent from renting of house
property amounting to Rs. 1,82,000/- which is covered under negative list and in no
case may be considered as taxable.

Notification No. 33/2012-ST dated 20-06-2012 providing exemption to small service
provider having aggregate value of taxable services charged in the first consecutive
invoices up to Rupees Ten Lakhs. As the value of service portion is restricted to 70%
of the total amount of freight received for transportation of goods accordingly, the
total value of taxable services aggregates to Rs.7,86,591/- which is well below the
threshold prescribed under Notification No. 33/2012-ST dated 20-06- 2012 and thus
not liable to service tax.

The appellant is not liable to obtain registration as per the provisions of section 69
of the Act. Further, Rule 3 of Service Tax (Registration of Special Category of
Persons) Rules, 2005 provides for application of registration by provider of taxable
service whose aggregate value of taxable service in a financial year exceeds nine
lakh rupees. As the aggregate value of taxable service is defined as "the sum total of
first consecutive payments received during a financial year towards the gross
amount, as prescribed under section 67 of the Act, charged by the service provider
towards taxable services but does not include payments received towards such
gross amount which are exempt from the whole of service tax leviable thereon
under section 66 of the Act under any notification other than Notification No.

6/2005-Service Tax, dated the 1st March, 2005. The aggregate value of taxable
services provided by them has not exceeded the threshold of rupees ten lakhs

during F.Y. 2015-16. Accordingly, the liability to pay service tax does not arise.
Therefore, appellant is not liable to obtain registration. So the impugned OIO
confirming demand based on allegation made in SCN alleging contravention cf
provisions for not obtaining registration is void ab initio and is liable to be quashed

on this count also.

Cum tax benefit should be extended if the appellant is held liable to pay the tax.

The impugned order has been passed without following the principles of natural
justice as no intimation of personal hearing was granted. The impugned order was

passed ex-parte.

e
Recovery cannot be initiated merely on the basis of presumptpém"‘b@/ucqns\;dermg the
revenue receipts reported in the income tax return as N;E/E':,Se JGE’éOf the
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F.No. GAPPL/COM/STP/3871/2023

Ltd. v. ACIT (Supreme Court) [(2012) 10 sec 430], the decision of Hon'ble CESTAT,
Allahabad in the matter of Kush Constructions Vs. CGST NACIN 2019 (24) GSTL 606
(Tri-All).

» The taxable value of services provided by the Appellant are well
below the threshold prescribed vide Notification No. 3312012-ST dated 20-06-2012
and are not liable to service tax, so the question of contravention of section 66B for
'—charging of service tax and payment of service tax under section 68 of the Act does
not arise at all.

> Appellant is not required to file service tax returns in terms of Section 70 of the Act
the appellant is not liable to pay service tax on the services provided by him as the
same are below the threshold. Accordingly, Appellant is not required to file service
tax returns and thus has not contravened the provision of section 70 of the Act.
Reliance placed in the matter of Patwari Electricals vs. CCEx, Cus and S.T,
Aurangabad [2016(44) STR 66 (Tri. - Mumba)],

> The demand proposed in impugned OIO, is hit by limitation. The appellant has not
provided any taxable services and has furnished all information required to be
furnished under Income Tax Act, 1961 to CBDT which is ancther wing of revenue
just like CBEC/CBIC. Thus, the SCN itself is barred by limitation as SCN is issued after
prescribed period from the date of furnishing of returns under Income Tax Act,
1961. Further in case of fraud, collusion, wilful mis-statement, suppression of facts,
or contravention of any provisions of this Chapter or of the Rules made under the
Act with intent to evade payment of service tax suppression can be invoked. In all
other cases, the period of limitation is restricted to one year/ one and half year/ two
and half year from the relevant date.

> Appellant submits that it is a well-settled proposition in law that imposition of
penalty is the result of quasi-criminal adjudication. It is not a mechanical process or
cannot be imposed just because it is legitimate to levy penalty. The element of mens
rea or malafide intent must be necessarily present, in order to justify imposition of
penalty. An element of positive action to evade tax or mens rea is essential for the
imposition of penalty which is conspicuously absent in the case in point. Therefore,
no penalty u/s 77 and 78 can be levied on Appellant considering the facts and
circumstance of the case.

> Interest is payable only when a person has delayed or has not paid service tax on
due dates. In the instant case, Appellant is not liable to pay service tax and is not
liable to any amount in the name of service tax on service provided by him as the
same is covered under threshold limit prescribed under Notification No. 33/2012-ST
dated 20-06-2012, hence, the question of payment of interest does not arise.

4. Personal hearing in the matter was held on 09.01.2024. Shri Gopal K. Laddha
appeared on behalf of the appellant. He stated that the client is transporter who transports
goods locally without issuing consignment note, so covered under negative list.
Residential property is rented out, so service tax not applicable. A itted additional
documents and requested to allow their appeal.
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F.No. GAPPL/COM/STP/3871/2023

4.1 The appellant in the additional submissions reiterated the grounds of appeal and
also submitted copy of Profit & Loss Account, Balance Sheet and ITR filed for the F.Y. 2014-
15.

5. I have carefully gone through the facts of the case, the impugned order passed by
the adjudicating authority and the submissions made in the appeal memorandum. The
issue to be decided in the present case is as to whether the service tax demand of
Rs.1,89,327/- confirmed alongwith interest and penalties in the impugned order passed by
the adjudicating authority, in the faqts and circumstances of the case, is legal and proper or
otherwise? The demand pertains to the period F.Y. 2015-16.

5.1 It is observed that the appellant in the Profit & Loss Account of the F.Y. 2015-16,
have shown total direct income of Rs.13,05,702/- out of which Rs.11,23,702/- is shown as
Freight Income and Rs.1,82,000/- as Rent Income. In respect of thé Freight Income, the
appellant have claimed that the same pertains to the GTA service rendered. In terms of
Notification No.26/2012-ST dated 20.06.2012 as amended vide Notification No.08/2015-ST
dated 01.3.2015, they claim they are liable to pay tax only on 30% of the taxable value as
remaining 70% is exempted vide above notification.

5.2 I find force in their contention. In terms of Notification N0.26/2012-ST dated
20.06.2012 as amended vide Notification No.08/2015-ST dated 01.3.2015, the GTA service
provider is admissible to the abatement of 70% on the taxable value subject to the
condition that the service provider has not taken CENVAT credit on inputs, capital goods,
used for providing the taxable service under the provisions of the CENVAT Credit Rules,
2004. Relevant text of the notification is reproduced below;

Notification No.26/2012-ST dated 20.06.2012

Exemption from Service tax in relation to transpon‘ of goods and passengers tour operators, financial
leasing, hire purchase, renting of hotels, inns, guest houses, clubs campsites or other places, chit
funds, renting of cabs, construction of complex/building for sale — Notification No. .13/2012-5.T.
superseded :

In exercise of the powers conferred by sub-section (1) of section 93 of the Finance Act 1994 (32 of
1994) (hereinafter referred to as the said Act), and in supersession of notification number 13/2012-
Service Tax, dated the 17th March, 2012, published in the Gazette of India, Extraordinary, Part I,
Section 3, Sub-section (i) vide number G.S.R. 211(E), dated the I 7th March, 2012, the Central
Government, being satisfied that it is necessary in the public interest so to do, hereby exempts the
taxable service of the description specified in column (2) of the Table below, from so much of the
service tax leviable thereon under section 668 of the said Act as is in excess of the service tax
calculated on a value which is equivalent to a percentage specified in the corresponding entry in
column (3) of the said Table, of the amount charged by such service provider for providing the said
taxable service, unless specified otherwise, subject to the relevant conditions specified in the
corresponding entry in column (4) of the said Table, namely '

TABLE
SL.No. Description of taxable Percent- Conditions
service age
) 2 G) ) ‘
7 Services of goods transport 30 CENVAT credit on /npziz;,_cap[[,ai goods and input
agency in relation to services, used for pro V/'@’@g‘*‘z_‘bﬁt:axg{g/_q service, has not
transportation of goods. been taken under t/zé?ﬁ(‘g?&?oﬁs'%b; th@;CEN VAT Credit
/ Riles 2604, N5
T\ gy )
PONT T A
o V&o%..__,,..gi‘é-\b .-?7’"/'
e ’
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5.3 It is observed that the above abatement is subject to the condition that the GTA
service provider has not availed the CENVAT credit on inputs, capital goods and input
services, used for providing the taxable service. I find that the appellant is not registered
with the department and have not filed ST-3 return so it may not be possible to verify
whether the condition prescribed therein has been fulfilled or not. However, in the interest
of natural justice, I remand the case back to the adjudicating authority who shall examine
the fulfillment of condition prescribed at Sr.No.7 of Notification No.26/2012-ST dated
20.06.2012. The appellant is also directed to submit relevant documents before the
adjudicating authority.

6. On the Income of Rs.1,82,000/-, the appellant claim that the same is earned from
renting of residential property hence not taxable. However, in the ITR, I find that they have
not reflected this income under income from house property, hence their claim that the
said income is from renting of residential property is not acceptable. Though, the appellant
have failed to produce relevant documents to establish their above claim, I find it would be
proper to grant one more opportunity to the appellant to produce relevant documents, ‘if
any, before the adjudicating authority.

F Consequently, I remand the matter back to the adjudicating authority, who shall
examine the admissibility of the abatement and exemption claimed by the appellant
subject to veracity of the documents.

8. In light of above discussion, I set-aside the impugned order confirming the service
tax demand of Rs. 1,89,327/- alongwith interest and penalties and allow the appeal filed by
the appellant by way of remand.

9.  STUIeehdl GIT &St & T, AT T MUY SR diieh & (ohaT STTaT gl
The appeal filed by the appellant stands disposed off in above terms. ,2
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Superintendent (Appeals)
CGST, Ahmedabad
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To,

M/s. Mohanlal Manuji Suhil, - Appellant
Plot No.1100, Opposite Satyam Estate,

L.B.S.Road, Saijpur Bogha, Naroda,

Ahmedabad-382350

The Assistant Commissioner - Respondent

CGST, Ahmedabad North

Copy to: .o
1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Ahmedabad North.

3. TheSuperintendent (System), CGST, Ahmedabad (Appeals) for uploading the OIA
Guard File.
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